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INSURANCE-EFFECT OF. DIVORCE IN KENTUCKY
'Where the husband takes out a policy of life insurance with
his wife as beneficiary and they are subsequently divorced, the
problem arises as to the proper disposition of the value or proceeds of the policy. The general rule is that where the husband
has not reserved a right to change the beneficiary the right of
the wife vests when the policy is issued and a subsequent divorce
will not affect the wife's right to the proceeds.' Also, where the
insured has reserved the right to change the beneficiary, a subsequent divorce will not affect the right of the wife to the proceeds where the insured has not exercised the power, either be2
fore or after the divorce.
However, in Kentucky, these general rules are not applicable since KRS 403.060 (2) provides:
"Upon final judgment of divorce from the bonds of matrimony
each party shall be restored all the property, not disposed of at the
beginning of the action, that he or she obtained from or through the
other before or during the marriage and in consideration of the
marriage."'

The Kentucky Court has repeatedly held that this statute requiring the restoration of property in case of divorce is applicable to life insurance policies 4 and applies although no order
of restoration was embraced in the divorce decree, since the
right of restoration is given by law and may be enforced in
subsequent proceedings. 5

This statute was enacted in 1893 when life insurance was
not as common as it is today, and it seems probable that at that
time there was no legislative intent to include insurance contracts as property "that he or she obtained from or through
the other before or during marriage.'' 6 This view is sustained
I Wallace v. Mut. Benefit Life Ins. Co., 97 Minn. 27, 106 N. W. 84

(1906); Grego v. Grego, 78 Miss. 443, 28 So. 817 (1900); Salvin v.
Salvin, 165 App. Div. 362, 151 N. Y. Supp. 60 (1914); Overhiser v.
Overhiser, 63 Ohio St. 77, 57 N. E. 965 (1900).
'Life Ins. Co. of New York v. Patterson, 15 F. Supp. 759 (W. D.
N. Y. 1936); Lloyd v. Royal Union Mut. Life Ins. Co., 245 Fed. 162
(N. D. Iowa 1917).
'See Kentucky Code (Carroll, 1938) Sec. 425.
"Eversole v. Eversole's Adm'x., 169 Ky. 234, 183 S. W. 491
(1916); Smith v. Smith, 22 Ky. L. Rep. 255, 56 S. W. 968 (1900).
" Fields v. Walker, 174 Ky. 463, 192 S. W. 694 (1917); Sea, Jr.,
Adm'r. v. Conrad, 155 Ky. 51, 159 S. W. 622 (1913); Johnson v.
Johnson, 96 Ky. 391, 29 S. W. 322 (1895).
KRS 403.060 (2).
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by the fact that in North Carolina, the only other state having
a similar statute, 7 there seem to be no cases construing the word
"property" in the divorce statute so as to include insurance
policies.
In addition, there is another statute in Kentucky, also enacted in 1893, which provides:
"A policy of insurance on the life of any person expressed to be
for the benefit of, or duly assigned, transferred or made payable to,
any married woman, or to any person in trust for her, or for her
benefit, by whomsoever such transfer may be made, shall inure to
her separate use and benefit and that of her children, independently
of her husband or his creditors or any other person effecting or
transferring the policy or his creditors."'
In enacting this statute it seems to have been the clear
intent of the legislature to treat insurance which was made
payable to a married woman differently from other property
and to make it a fund for her protection and for her children
independent of any claims of her husband. The Kentucky Court
has ignored this statutory right of the wife and also the public
policy involved in support of the children.
However, there are possible exceptions to the rule in Kentucky. It has been held that where the wife has paid premiums
on the policy and there is a subsequent divorce, she is entitled
to be reimbursed out of the proceeds for the amount of the
premiums paid plus interest on each payment from the time
it was made. 9 These decisions, depriving the divorced wife of the
benefit of the policy as such and restricting her to a claim of
restitution, are based upon the theory that the wife's insurable
interest in the husband's life is cut off by the divorce. However,
this is not a valid objection since an insurable interest is
necessary only at the time the policy is issued.
In another case, Bradley v. Bradley's Adni'r.,' o the Court
intimated that a policy of insurance upon the life of the
husband payable to the wife which is procured by her and upon
which she pays the premiums is not the property of the husband,
and the wife's right to the proceeds is not affected by a divorce
Carolina Statutes (1943) Sec. 52-19.
'North
8
Kentucky Acts of 1893, c. 243, sec. 117, which is now KRS
297.140 (1).
'Schauberger v. Morel's Adm'r., 168 Ky. 368, 182 S. W. 198
(1916); The Western and Southern Life Ins. Co. v. Webster, 172 Ky.
(1916).
429 239,
W. Ky.
444, '-189
243, 198 S.W. 905, 907 (1917).
SeeS.178
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from the insured. The Court here intimated the wife was entitled to the entire proceeds of the policy on the death of the
insured.
Another apparent exception appears in Guthrie's Ex'r. v.
Gutthrie,' where the insured was issued a policy payable to
his wife. The parties later moved to Illinois, were divorced,
and the Illinois Court made a property settlement at the time
but no mention was made of the policy in controversy. The insured died and in action by the divorced wife to recover the
proceeds of the policy the Kentucky Court allowed recovery,
saying that since it was the duty of the Illinois Court to restore
any property obtained from the other during marriage, or in
consideration, or by reason thereof, and since it had failed
to restore this policy the beneficiary was entitled to the proceeds, her right having vested when the insured died. In this
opinion the Court affirmed its previous rule that a divorced
spouse was not entitled to the proceeds on the death of the insured but failed to apply it in this case, since the divorce was
granted in Illinois which has no laws similar to those in
Kentucky.
The rule in Kentucky has generally the effect of depriving
the wife, rather than the husband, of the rights under the
policy. Apparently no distinction is made whether there was
a reserved right to change the beneficiary or not, and it seems
to be immaterial whether the divorce is due to the misconduct
of the husband or of the wife. Under the rule as applied, an
errant husband may receive a pecuniary profit from his misconduct. The Kentucky Court treats an insurance policy payable
to a wife as property bestowed on the wife by the husband in
total disregard of the fact that in many cases it is the savings
and sacrifice of the wife that make the payment of premiums
possible.
Vin.y

" 155 Ky. 146, 159 S. W. 710 (1913).
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